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JUDICIAL PROCEEDINGS IN THE CONDEMNATION OF 
LANDS FOR PUBLIC PURPOSES 


SATURDAY, MAY 9, 1953 


UNITED STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 11:30 a. m., in 
room 424, Senate Office Building, Hon. William Langer (chairman 
of the subcommittee) presiding. 

Present: Senators Langer, McCarran, and Smith. 

Also present: Representative Burdick; George S. Green, sub- 
committee counsel; and Albert E. Abrahams, executive assistant to 
Senator Hendrickson. 

The CHArRMAN. The committee will come to order. 

We will first insert in the record the bill, S. 1857. 

(The bill referred to follows:) 


(S. 1857, 83d Cong., 1st sess.] 


\ BILL 'To amend certain statutes providing expeditious judicial proceedings for the condemnation of lands 
for public purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
imerica in Congress assembled, That (a) section 1 of the Act approved February 26, 

1931 (46 Stat. 1421; 40 U. 8S. C. 258a), is amended by inserting immediately after 
the first paragraph thereof the following new paragraphs: 

‘Whenever any such declaration of taking is filed with respect to lands which 
are to be taken for the purpose of the construction or operation of any dam or 
reservoir, it shall be served upon each owner of land described therein and upon the 
chief executive officer of the State and of the county or other political subdivision 
in which such land is situated, and the statement of authority required by clause 
(1) of the first paragraph of this section shall contain a specific declaration made by 
the Secretary of the Department of the Army, approved by the Secretary of 
Defense, to the effect that (a) all requirements prescribed by paragraphs (a) and 
(b) of section 1 of the Act entitled ‘An Act authorizing the construction of certain 
public works on rivers and harbors for flood control, and for other purposes’, 
approved December 22, 1944 (58 Stat. 887), have been complied with, and (b) such 
taking will not conflict with any beneficial consumptive use of water, established 
or potential, present or future, on the land described in such declaration of taking, 
as such beneficial use is described in said section 1 (b) of the Act of December 22, 
1944. 

“Within thirty days after service of such declaration of taking, the owner of any 
land described therein and the public authorities of the State and county or other 
local political subdivision thereof in which such land is situated may file in the 
court in which the proceedings have been initiated an application for the vacation 
of the declaration for such taking on the ground that (a) the requirements of 
paragraph (a) of (b) of section 1 of such Act of December 22, 1944, have not been 
fulfilled, or (b) if taken for the purposes described in the statement of authority 
filed by the petitioner, the land described therein would be rendered useless for 
domestic, municipal, stock water, irrigation, mining, or industrial uses, established 
or potential. Upon the filing of any such application, the court shall issue an 
order requiring the petitioner to show cause why the declaration of taking should 
not be vacated for any such reason. If, after hearing on such application, the 
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court shall determine that any such ground for vacation exists, an order for the 
acation of the declaration of taking shall be issued.”’ 
he fourth paragraph of such section, as amended by this Act, is amended 
g out the words *‘Upon the filing of said declaration of taking’’ and insert- 
hereof the words *‘Upon the expiration of the period for the filing of 
any application for the vacation of any declaration of taking, or upon a determi- 
ation by the court that no ground therefor exists,’’. 
The sixth paragraph of such section, as amended by this Act, is amended by 
triking out the words “Upon the filing of a declaration of taking,’’ and inserting 
lieu thereof the words “If no application for the vacation of any declaration of 
taking is filed within the period prescribed by this section, or upon a determina- 
tion by the court that round theretor exists 


The CHarrnMANn. We have as a witness former Senator O’Mahoney. 
Senator, will you proceed? 


STATEMENT OF HON. JOSEPH C. O’MAHONEY, A FORMER 
UNITED STATES SENATOR FROM WYOMING 


Mr. O’Manonry. Mr. Chairman, I appreciate the fact that you 
invited me this morning to come here and discuss this proposal to 
amend certain statutes affecting condemnation of lands for public 
purposes. You did this, as I understand, because with Senator Milli- 
kin from Colorado, back in 1944, I was the author of an amendment 
to the Flood Control Act of that year. 

It will be remembered that at that time the Government, through 
the Army engineers and the Bureau of Reclamation, was contemplat- 
ing the expansion of the construction of public works for navigation, 
flood control, power, and other purposes on interstate streams. 

There has always been a certain amount of controversy with respect 
to what type of work should be constructed. There are those who 
advocate small dams and those who advocate large dams. There is 
no need in going into that controversy at this moment, but one thing 
was clear to the residents of the arid-land States of the West: That 
the construction of large works, whether by the Bureau of Reclama- 
tion or the Army engineers, might easily result in the flooding of 
areas already using water for beneficial purposes. In other words, 
when a huge dam is built capable of storing millions of acre-feet of 
water there is created a huge reservoir by which lakes are brought 
into existence that flood great areas, never before, within known time 
at least, under water. 

Ie equently, ut least. those reservoirs result in the flooding in) inhab- 
| lands, agricultural and grazing lands, in the flooding of communi- 
ties, resulting in the removal of communities 

You will remember, | am sure, Senator Langer—1 think it was before 
Senator Smith entered the Senate—when an application was made for 
an appropriation to authorize the Tennessee Valley Authority to build 
a new powerplant. It was necessary for the purposes of the war. 
This power plant, if constructed, would result in the flooding of one of 
the oldest towns in the State of Tennessee. 


Le 


| have forgotten the name of the town. Senator McKellar was very 
much opposed to that because many of the pioneers of Tennessee had 
grown up in that community, and their graves were in that community. 
Points of historic interest were in that community, and all of it would 
be inundated as a result of the flood i 

The Senator, having great regard for those values, was opposed to 
the construction of this particular dam, because he felt that perhaps a 
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better site could be obtained All the engineers reported that this 
was the best site. We were in the middle of the war, and the power 
was needed to manufacture aluminum 

Senator McKellar was invited to the White House by President 
Roosevelt, who made the appeal to him upon the ground of national 
defense, and he withdrew his opposition. The dam was built. The 
town was flooded and the people had to move on. That seemed 
to be justifiable because of national defense, but those of us who 
represented the Western States in those days felt that such a rule 
should not apply to the ordinary stream-reservoir construction or 
at least that an opportunity should be given to the States affected 
by these interstate stream constructions to review the plans before 
they were submitted to Congress for approval, and we felt that it 
would be essential to write into the law specific provisions which would 
protect existing and potential rights for the consumptive use of water. 

How clearly this was the case is to be found in the very first section 
of the act of December 22, 1944, 78th Congress, 2d session. It starts 
as follows 

Be it enacted 
and so forth 
In connection with the exercise of jurisdiction over the rivers of the Nation, 
through the construction of works of improvement, for navigation or flood control 
as herein authorized, it is he reby declared to be the policy of the Congress to 
recognize the interests and rights of the States in determining the development of 
the watersheds within their borders and of likewise their interests and rights in 
water utilization and control as herein authorized to preserve and protect, to the 
fullest possible extent, established and potential uses, for all purposes, of the waters 
of the Nation’s rivers; to facilitate the consideration of projects on a basis of 
comprehensive and coordinated development; and to limit the authorization and 
construction of navigation works to those in which a substantial benefit to navi- 
gation will be realized therefrom and which can be operated consistently witl 


appropriate and economic use of the waters of such rivers by other users 


In other words, Mr. Chairman and members of the committee, 
this was a declaration of the purpose of Congress to bring about co- 
ordinated planning between the Federal Government and its agencies 
upon the one hand and the individuals in the States upon the other 
hand so that the property rights and other rights of individual States 
and the Federal Government should be worked out in harmonious 
understanding. 

Following that paragraph which stated the purpose of the plan of 
bringing about this coordination between the Federal Government and 
the States, section 1 (a) provided, with this introduction: 


In conformity with this policy 


making it clear that section (a) and what follows is intended to 
conform to this policy of protecting the rights of the locality of the 
States and of the people 

plans, proposals, or reports of the Chief of Engineers, War Department, for any 
works of improvement for navigation or flood control not heretofore or hereit 
authorized, shall be submitted to the Congress only upon compliance with the 
provisions of this paragraph 

and then is set forth the methods by which these plans and proposals 
are submitted to the States for consideration and for the report of 
those authorities. Then follows such section 1 (b), and this is the 
amendment which I proposed upon the floor after this bill had been 
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reported out of the committee on behalf of Senator Millikin of Colorado 
and myself. 

This amendment was worked out as a result of a conference which 
was held in Chicago by representatives of the various States, by 
representatives of the National Reclamation Association, Members of 
Congress in both Houses, and all others who were concerned with the 
beneficial use of water and who desired to promote the construction 
of works necessary for the proper development and use of the inter- 
state streams of the Nation. 

This amendment was designed particularly to take care of the 

i ‘+h exists in the arid-land States west of the 98th meridian. 


COnNaACILLION Wilt 
en 
It reads as follows 


The u for navigation i ‘onne ion with the operation and maintenance 
of such works herein authorized for construction, of waters arising in States lving 
wholly or partly west of the ninety-eighth meridian shall be only such use as does 

onflict with any beneficial consumptive use, present or future, in States 
lvi wholly or partly west of the ninety-ecighth meridian, of such waters for 


domestic, municipal, stock water, irrigation, mining, or industrial purposes. 


Here was a clear declaration as to the use of these waters in con- 
nection with the operation and maintenance of these works. You 
see, it was carefully avoided making any reference to construction, 
but we mentioned only operation and maintenance because it was 
the desire not to hamper development and construction of these 
reservoirs, but only to make sure that in their operation they should 
not have the effect of interfering with beneficial consumptive use, 
present or future, of the waters in States lying wholly or partly west 
of the 98th meridian, for domestic, municipal, stock water, irrigation, 
mining, or industrial purposes 

Senator Smiru. That is for all purposes; is it not? 

Mr. O’Manoney. That is for all local purposes. It is only natural 
that in the administration of the bureaus which handle these big works 
like the Reclamation Bureau and the Army engineers those who carry 
out the work are seldom in contact with the local people. They have 
their regional offices. They draw their plans and they submit their 
plans but in most cases, they are from outside of the State and they 
do not understand local condi 

While I think they act in the very best of faith and want to do 


the condemnation statute which 


Lions. 


everything that is right; nevertheless, 
is amended by this proposed legislation is so drawn that it offers a 
creat inducement to the employees of these bureaus to act arbitrarily 
when the \ approach the owners of land, farmers, and repre sentatives 
of communities, to take the land which is to be flooded. 

I think it would be rather surprising for most members to realize 
that this condemnation statute is so drafted that all in the world the 
bureau authority has to do is to file a declaration of taking and then 
the title passes and nothing is left except for the owner of that land 
to appear before the Federal court and contest the amount of money 
that Uncle Sam will pay him for the land. 

Senator Smrru. That is true in a lot of other activities of the 
Federal Government; is it not? 

Mr. O’Manoney. That isright. One of the greatest problems that 
we have, Senator Smith, is to bring local and national authority into 
harmony so that individual rights and local rights shall be protected 
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while at the same time serving the great objectives of the National 
Government. 

Senator Smirn. The Armed Forces do the same thing. They step 
in and conduct something just ipso facto almost and take it. 

Mr. O’Manoney. That is right. 

Senator Smirx. 1 know it from experience because there was an 
old plantation down in eastern North Carolina built 200 years ago. 
The Navy walked in there and said, “We want this,” and put them 
out. National defense was the reason, you see. It was outrageous. 

Mr. O’Manoney. Out in our country, Senator, I have known of 
instances in which the agency has filed the declaration of taking when 
the farmer whose land had been taken knew nothing in the world 
about it. The agent of the authority would go to that farmer and say, 
‘Do you want to rent this land?’”’ The farmer would say, “Rent this 
land? I own this land.’”’ The agent would say, ‘‘No; the Federal 
Government owns it. We have filed a declaration of taking in accord- 
ance with the law. You will be paid for it, of course, and we will 
offer vou a good price, but we want to now come to an agreement with 
vou as to how much you will pay as rent for this property because we 
will not flood it for some time,” or words to that effect. 

Representative Burpick. That is right. 

Senator Smirx. This will cover only the projects in the area west 
of the 98t h meridian, you say? 

Mr. O’Mauoney. That is right. 

Senator Smira. I wonder if we could make it cover everything. 
We had two or three abominable cases in North Carolina. There were 
thousands and thousands of acres of land bordering the water. Yet 
they went in and took a plantation involving two or three thousand 
acres of land which was then in a high state of cultivation, very fine 
land, with a fine old house that had been standing there for 200 years, 
and they could have gotten thousands of acres much cheaper without 
disturbing anything. They said, “We want this,” and gave them 2 
weeks to get out. 

Mr. O’Manoney. I think there is much to what you say, Senator. 
It would be quite possi ible to require in advance of the Us aking for any 
purpose a hearing in the proper court. I will read to you the statute 
as it now exists. 

Senator Smrrx. Before you get into that, in this particular case, if 
these people would have had some notice they could have convinced 
anybody in Washington with any sense at all that that plantation was 
not needed. You could have gone 10 miles one way or the other and 
gotten all the vacant land you wanted. 

ir. O’Manoney. This measure here is just designed to create the 
opportunity for the local residents in the local community and the 
State to do precisely what the Senator has in mind. 

Senator Smirn. I want to fix this so it will take in more area. 

Mr. Green. Senator, you will recall in the last Congress and also 
this Congress, the committee dealt with the proposition of compensa- 
tion for the property that was taken under these condemnation 
proceedings and had under consideration a rule of the Supreme 
Court which changed the condemnation statutes to the effect that 
the amount to be paid was no longer subject to jury trial, within 
the discretion of the Court too, so you have an added element. 
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Senator Smiru. That is just the bill we have up now that some 
of the judges are fussing about. The circuit judge for my State wants 
the judges to decide everything and not have any jury trial. Of 
course, | am opposed to that myself and told him so. 

Mr. O’Manonry. [ am not surprised to hear you say that, knowing 
you as I do. 

Senator SmirH. Has that passed the Senate yet? 

Mr. Green. No: it ison the floor. It is before the Senate 

Mr. O’Manoney. Section 258a of title 40 of the United States Code, 
reads as follows 


In any proceeding in any court of the United States outside of the District of 
Col bia which has been or mav be instituted |} and in the name of and under 
t i f the I state tt any land or easement or 
rigi ) 4 in la if I | l the 
that is the United States or its agents 
1 { +} ith 1 « i anv t ( re Orie 1 aeciara- 
t 1 of taki { ! po red b uw to acquire the lands 
I in the p ! ! 1 4 ar el UK I the us 
| i Sta ira i ne conta I e annexed 
\ 1 ( t and the I e I cl 
ul a 
2 A Cc (1 ( 1 LK Cl I ice ntification thereo 
) A stat i uid taken for sais blic 
1) The pla ing inds tal 
As I tt I me il sa i ring au rity 
jus i al i 
Uy ( ng UT ) ul i lepos n the court, to 
a I i ( ( € Stin ead npen- 
I ited said d ur ( t e said ta simple abso! o1 
s tate ¢ 1 s n sa leciara yn, Shai vest ir 
the Un 1 States \ 


and so forth. 

This bill, I think, is only an eminently just provision to require that 
in connection with these reservoir projects the owner of the land shall 
be given the opportunity before the title passes to have the court 
determine whether or not in fact the purpose of Congress as set forth 
in sections 1 (a) and 1 (b) of the act of December 22, 1944, has in fact, 
been carried out. bv the authority. 

I do not see how in the world anybody could object to such a pro- 
vision. 

The CuarrMan. Would there be any objection to amending it to 
include the whole country instead of just that? 

Senator Smirn. We have the situation in North Carolina, not with 
respect to reservoirs, but with respect to the Fort Bragg area. We 
thought it was grand 30 or 40 years ago. It gradually encroached 
until a whole county in our State except for a very narrow strip of land 
was completely destroyed. They uprooted 400 families on very fine 
tobacco land. Somebody decided they wanted to move the jumping 
place for paratroopers to be near the barracks and near the populated 
area. The social life, of course, is behind it. We are having a fight right 
now about it and I think we may be able to kill it by way of stopping 
the appropriations. 

They have absolutely just taken these farmers’ land and thrown 
them out. 
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Mr. O’Manonry. You should not be compelled to wait until an 
appropriation comes in to fight out this basic problem of human 
rights, it seems to me. 

Senator Smiru. We are fighting it now, but that probably will be 
the way we will head it off. 

Mr. O’Mauonery. A reading of this condemnation statute makes it 
clear that the advantage is entirely upon the side of the taking bureau, 
and the local community or the local farmers are absolutely at the 
mercy of that bureau because, before they know anything aboat it 
at all, the declaration is filed, and they find themselves confronted 
with a lawsuit. 

Senator Smita. These people did not know about this until it 
leaked out. They saw some surveyors down there and they began 
inquiring, and it leaked out that they had all these plans made for 
months and months to take these lands and they had not said a word 
to anybody about it. 

Mr. O’Manonry. When a proposal is made by a large Government 
bureau to build a great public-works project of one kind or another, 
the local ne: perhaps the chamber of commerce in the com- 
munity, will get very excited. There is going to be a big project 
built and they feel pretty happy about it. There is going to be a 
little boom. Workers will come in to work on the thing and so forth 
and there is a general feeling of, well, this is fine that this is coming 
into the community. They do not apprehend what is going to happen 
to basie rights already established and the persons directly affected 
are not in a position to fight the thing until the huge engine of the 
ns — al bureau has been in operation. 

| will be very glad to answer any questions. 

Senator Smrra. How much will have to be done to this bill to make 

applicable to all condemnation by the Government? 

Mr. O’Manoney. I think that some simple rewriting could do it. 
| think it is important, however, that, from the point of view of the 
operation of these big projects on interstate streams, this particular 
section of the bill should stand on its own and amendments added 
perhaps for the others. 

I had not given that any thought 

Senator Smrrn. There may be some types of public works that 
would be injured by this. I do not know of any, but there may be 
some types of public works in which the law should remain as it is, 
although I do not know any. Iam not very familiar with any of this. 
because I have practically no experience with any of this. 

Mr. O’Manoney. I cannot see any reason, Senator Smith, in 
te to vour question, why the bureau construe ting or operating 
or maintaining any project on an interstate stream would suffer by 
being compelled to conform to the declaration of policy and the pro- 
vision of law set forth in the act of December 22, 1944. 

Senator Smirx. How would this affect the rights under which the 
Government may condemn for military establishments, and so forth? 

Is that under a different section of the law? 

Mr. O’Manonery. That would be a different provision because the 
sections that are in this bill before the committee merely provide that 
the declaration of policy as set forth in section 1 and the procedure 
set forth in section 1 (a), and the rights set forth in section 1 (b), 
shall be observed. 
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For example, section 258a of title 40 is amended by adding after the 
first paragraph certain new paragraphs. ‘They read as follows: 


Whenever ar such declaration of taking is filed with respect to lands which 
are to be taken for the purpose of the construction or operation of any dam or 
reservoir, it shall be serve von each owner of land described therein and upon 

1 executls off I f the State and of the county or other political divisio1 

land is s ated, and the statement of authority required by ciaust 

1) of e first paragraph of this section shall contain a specific declaration by 

} se irv of th Denart nt of the Armv, approved bv the Secretary of 
Defense, to the effect that (a) all requirements prescribed by paragraphs (a) and 
b) of section 1 of the Act entitles An Act authorizing the construction of certain 

al arbors for flood contri and for other purposes,”’ 

appr 1 December 22, 1944 (58 Stat. 887), have been complied with, and (b 
s LAKINE Wi not conflict with anv beneficial consi mptive use of wate estal 
r potential, prese! ir future, on the land described in such declaration of 

taking, as such beneficial use is described in said section 1 (b) of the Act of Decem- 

ber 22, 1944 


The O’Mahoney-Millikin bill was drawn by a group of Members 
of the Senate and the House who were anxious to preserve the bene- 
ficial uses which had been locally established and which were potential 
so that they would not be swallowed up and inundated by projects 
designed by engineers from out of State. 

Several years ago the Bureau of Reclamation brought in a plan 
to build what was known as the Moorehead Dam on the southern 
border of Montana. When the plans came to my attention, 1 found 
that a dam such as was provided for in the plans would result in the 
flooding of agricultural lands which had been irrigated years ago. 
They would have disposed these people of their lands with no place 
else to go to acquire land, so I stopped that in the Interior Depart- 
ment appropriation bill by writing in an amendment that none of 
the lands that were contained in the bill or were otherwise available, 
should be used for the construction of this dam until a plan had been 
prepared and submitted to the State authorities, had been agreed 
upon by the State authorities, and the Federal authorities, and then 
submitted to Congress and approved by the Congress. The amend- 
ment was adopted, as it should have been adopted, and it is the 
law today. 

That dam cannot be built to flood out those agricultural uses until 
it is demonstrated that it is a desirable thing. In other words, there 
is no possibility now that on the ipse dixit of a few engineers this 


1 1 ’ ’ 
iocal use can be destroved 


Senator Smita. Of course, I am sympathetic to that ] do not 


think you ought to destroy a person’s home and a farm area that 
has been cultivated for years unless it is all important. 

Senator Lancer. I believe you feel as I do—that it should include 
the whole United States. 

Senator Smirx. I think it should. J am not certain how it should 
be done 

Mr. O’Manoney. I think it would require a little attention. I 
would not want to attempt to dictate the language here this morning. 

Senator Smirn. I wonder if vou cannot get Mr. Green to give a 
little study to that. 

Mr. Green. As I see it now, I would like very much to have the 
Senator’s views on the matter, but this particular bill is keyed to one 
particular positive statute that is now in existence. 

Mr. O’Manoney. The act of December 22, 1944. 
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Mr. Green. Yes, sir. It is keyed to that and that only includes 
certain types of public projects. 

Mr. O’Manoney. The interstate streams. 

Mr. GREEN. Yes. 

Mr. O’Manoney. The taking of land for defense purposes would 
introduce the problems of national defense and might delay the con- 
sideration of a bill of this kind, which does not involve national defense. 

Senator Smirx. I guess this question arose in the so-called Buggs 
Island project down on the Virginia-North Carolina line. I did not 
have anything to do with it, but | remember hearing some of the argu- 
ments that arose and, among other things, there was a lot of area that 
was going to be flooded that had graphite. ‘Then there was some sug 
gestion of some other mineral in that area. 

Mr. O’Maunoney. All through the West, there are huge deposits 
of minerals. In my State, there are deposits of coal. In North 
Dakota there are deposits of coal. 

The CHarrMan. Millions of tons 

Mr. O’Manonry. And in South Dakota there are deposits of 
minerals, one of those low-grade deposits which might be of great 
utility, but those are considerations which should not be overlooked. 

Senator Smiru. If there are possibilities of these resources being 
developed somebody ought to have a chance to pass on it before some 
engineers go there and virtually condemn the land in an instant. 

Mr. O’Maunonny. That is right. That is the purpose of this bill. 
My judgment, as I think of your question, would be that since this 
deals with the particular act of December 22, 1944, it could be used 
as the pattern for a broader act 

The CHarrMan. How long would it take you to draw up a bill, 
Mr. Green, covering the entire country? 

Mr. Green. | would hesitate to answer that without doing a little 
research on it because I do not know how many statutes it would have 
to be keved to or whether it would be in the form of a general s‘atute. 
Publie defense and national defense, things of that sort, might enter 
into it. 

Mr. O’Manonty. When you called me this morning, I was very 
glad to come up and testify because I lived with this problem for a 
long time, but I bave not had occasion to study the other facts, and 
[ think that since the construction of these mterstate reservoirs is 
now in progress and Congress has an appropriation dealing with them, 
perhaps it would be just as well to have a bill of this kind keyed, as 
Mr. Green says, to this particular statute. 

The CHatrMan. However, at the same time, prepare another bill? 

Mr. O’Manonry. Prepare another bill? Oh, ves 

Mr. Green. It should not take too long. 

Senator Smirxa. Of course, we will run into a lot of argument from 
some of the defense people and others that think the Federal Govern- 
ment should keep control of everything, which I do not think. 

Mr. O’Maunonery. Mr. Chairman, I think I have covered this. 

The CHarRMAN. Senator McCarran is coming up. I want him to 
ask you some questions. 

Senator McCarran, I find that this bill really involves the Western 
States, which you have been chairman of for a great many years, and 
I think it ought to go to your subcommittee. I think you ought to 
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handle it and I make a motion that my name be taken off as sponsor 
and Senator MeCarran’s name be substituted 

That is something that you have been familiar with for vears, and 
| have not 

Mr. O’Manonry. What I have testified to, Senator, is this: Back 
in 1944, when the Flood Control Act was under consideration, Senator 
Millikin and I were the sponsors of the amendment which I offered 
on the floor to protect the beneficial consumptive uses of water as 
against interstate stream projects in the States lying west of the 98th 
meridian. You will recall this because I remember vou were active 
In it 

It is section 1 (b) of the act of December 22, 1944. Briefly, to 
summarize what I have testified to heretofore, back in 1944 when 
Congress was considering rivers and harbors in the flood-control law 
providing for the construction of certain projects on interstate streams, 
some of which were in the Missouri Basin, those of us who represented 
the arid-land States west of the 98th meridian wanted to be certain 
that the use of water for navigation downstream should not operate 
to destroy beneficial consumptive uses upstream, so that our people 
would not be compelled to see the waters flow by their door. 

\fter a conference in Chicago with people and organizations, plus 
Government officials and Members of Congress, an amendment was 
worked out. | presented it on behalf of Senator Millikin and nivself 
and it has been known as the O’Mahoney-Millikin amendment. It 


proy ides 


The use for navigation in connection with the operation and maintenance of 
such works herein authorized for construction of waters arising in States lying 
wholly or partly west of the ninety-eighth meridian shall be only such use as does 


ot conflict with any beneficial consumptive use, present or future, in States 
ving wholly or partly west of the ninety-eighth meridian of such waters for domes- 
it inicipal, stock water, irrigation, mining, or industrial purposes 

There was no objection to the amendment. It was written in. 
Section 1 is a declaration of policy, the policy of Congress, that in 
these huge projects there should be harmony of action between the 
Federal Government and the States so that local rights and needs 
would be under consideration, and section 1 (a) provides that with 
respect to future projects the plans should be submitted to the State 
before they can be approved and the projects authorized. 

Then it appears that the condemnation law is such that a declaration 
of taking may be filed in the court without the prior knowledge of 
the landowner whose land is to be taken, and upon the deposit of the 
money estimated by the bureau having the authority to take the land 
the title passes. 

Senator McCarran. The right of possession or the right of occu- 
pancy passes. I do not know about the title. 

Mr. O’Manoney. It says ‘‘title.”’ 

The CuatrMan. Would you read that section again? I am inter- 
ested in it. j 

Representative Burpick. I think you will find the word “fee” 
in there 

Mr. O’Manoney (reading): 


In any proceeding in any court of the United States outside of the District of 
Columbia which has been or may be instituted by and in the name of and under the 
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authority of the United States for the acquisition of any land or easement o1 
right-of-way in land for the public use, the petitioner 

that of course, being the Government agency 

may file in the cause, with the petition or at any time before judgment, a declara- 
tion of taking signed by the authority empowered by law to acquire the lands 
described in the petition, declaring that said lands are thereby taken for the use 
of the United States. Said declaration of taking shall contain or have annexed 
thereto 

and then there are certain statements, one of them being a statement 
of the authority under which and the public use for which said lands 
are taken. 

Then, the next paragraph reads as follows: 

Upon the filing of said declaration of taking and of the deposit in the court, to 
the use of the persons entitled thereto, of the amount of the estimated compensa- 
tion stated in said declaration, title to the said lands in fee simple absolute, or 
such less estate or interest therein as is specified in said declaration, shall vest in 
the United States of America 
and so forth. 

Senator Smiru. Is that the general condemnation statute? 

Mr. O’Manoney. Yes. 

Senator Smirx. That applies not only to the things vou are talking 
about, but the things I was talking about? 

Mr. O’Maunoney. Absolutely. 

Senator SmMirx. What is that section? 

Mr. O’Maunoney. That is section 258a of title 40, Public Build- 
ings, Property and Works, United States Code. 

Senator McCarran. I never had that language drawn to my at- 
tention. I always thought they deposited in court the estimated 
amount and then the court thereafter fixed the proper amount and 
then title passed. 

Mr. O’Manoney. No; the title passes first. 

Senator VicCarran. In that language, it looks as though it passes 
before that. 

Mr. O’Manoney. Title passes, but possession does not pass until 
the other act has been taken, but the unfortunate fact is, Senator 
McCarran, that frequently there have been instances of the repre- 
sentatives of these agencies going to the owner of the land and for the 
first time giving him the information that the declaration of taking 
has been filed and that the United States claims the land. 

Then, the agent will say, ‘‘You may have possession. What rent 
are you going to pay?” 

Senator Smirx. That is section 258a? 

Mr. O’Manoney. That is section 258a. It is right in this bill. 
It is in line 4 on page 1. 

Senator McCarran. I might say to you in connection with that, 
there is another problem that we have had up. When we authorized 
the Supreme Court to fix the rules, they intentionally fixed it so that 
in condemnation proceedings no jury trial would be permitted and 
I had some difficulty in getting a bill through to rectify that. 

Mr. O’Manoney. You have that bill on the floor now. 

Senator McCarran. We have it on the floor now. It will meet with 
some opposition, but it goes right in connection with what you have 
read there. 











12 JUDICIAL PROCEEDINGS IN THE CONDEMNATION OF LANDS 


Mr. O’Manoney. The provision of this bill is to provide that the 
statement of the authority under which and the public use for which 
said lands are taken shall contain a declaration setting forth that the 
operation is in harmony with the provisions of the act of December 22, 
1944, so that the owner of the land will have an opportunity of de- 
fending himself before the title passes or before he has to surrender 
possession. It provides: 

Whenever any such declaration of taking is filed * * * it shall be served 
upon each owner of land described therein and upon the chief executive officer of 
the State and of the county or other political subdivision in which such land is 
siuated, and the statement of authority required by clause (1) of the first para- 
graph of this section shall contain a specific declaration made by the Secretary 
of the Department of the Army, approved by the Secretary of Defense, to the 
effect that (a) all requirements prescribed by paragraphs (a) and (b) of section] 
of the Act entitled ‘‘An Act authorizing , 
and so forth and so on. 

Then, the other provisions of the statute are amended so that the 
first sentence of what will be the fourth paragraph will read as follows: 

Upon the expiration of the period for the filing of any application for the 
vacation of any declaration of taking, or upon a determination by the court that 
no ground therefor exists 
so vou, here, have the right of the owner to vacate the declaration of 
the taking. 

Senator Smira. Senator McCarran, I was saying just now that 
this situation is one that I could understand better by a recent expe- 
rience in my State, where the Army has gone down there and is going 
to take a lot of land that Reserve officers have told me privately is 
absolutely unneeded, but they wanted to set up an area that they 
could use next to the populated area where the social activity is 
engaged in, and they are going to do that in face of the fact that the 
State has a tubercular sanitorium whose replacement value today, the 
Government writes me, is such that the cost would be about $15 mil- 
lion to $16 million, and the Army is contending that their activities 
will not interfere with the use of the sanitorium. 

Senator McCarran. Did not Senator Hoey appear in that matter? 
It sounds just exactly like it. 

Senator Smiru. Maybe it was. I did not know it had been before 
the Appropriations Committee. 

Senator McCarran. It was some amount of money. 

Senator Smirn. Yes. They were down there and I guess they were 
fixing to file those declarations when somebody noticed them and began 
wondering and checked to see what they were doing down there. 
They had not said anything to anybody. 

Mr. O’Manoney. | think you ought to look into that phase of it. 
I think also, Mr. Chairman, inasmuch as the Secretary of the Interior 
as the head of the Department having jurisdiction, the Bureau of 
Reclamation, is also required to observe the filing of these plans and 
have a complete understanding with the State, that this bill should be 
amended to include the Secretary of the Interior so that the Bureau of 
Reclamation would be brought in harmony with this thing. It should 
not be confined to the Army engineers alone. 

Senator McCarran. I am very sympathetic with you, Senator, 
There is no question about that. 

Are there any more to be heard, Mr. Chairman? 





+ weenie 
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The CuarrMan. That is all. 

Mr. O’Manonrey. If you desire me to do so, | will confer with Mr. 
Green and prepare this language on the Department of the Interior 
and he can take it up with the legislative draftsmen. 

Senator McCarran. I wish you would. 

Senator Smira. Then we were talking about having another bill to 
take care of the same situation with respect to other activities and 
other bureaus. Mr. Green is going to tell us how to do that and make 
a memo. 

Mr. Green. | will get on it. 

Senator McCarran. All right. Is there anything else? 

The CHartrMaANn. That is all. 

(Whereupon, at 12:35 p. m., the hearing in the above-entitled matter 
was closed.) 


x 





